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In December 2021, the UK government launched a 
consultation on its proposals to overhaul the Human 
Rights Act 1998 (HRA) and replace it with a Modern 

Bill of Rights (BoR). Far from the proposals setting out to 
‘update’ the HRA, they would effectively decimate the 
UK’s existing human rights framework and drastically 
weaken the ability to hold the government and public 
authorities to account for human rights breaches. 

As it currently stands, the HRA works effectively and is a 
pivotal tool in maintaining the protection of human 
rights standards in the UK. Since its enactment, the HRA 
has enabled the public to challenge unlawful policies, 
secure justice, and practically enforce their rights, as 
well as nurturing a culture of respect and prioritisation 
of human rights throughout our public institutions. 

The Modern Bill of Rights consultation follows a nine-
month investigation by the Independent Human Rights 
Act Review (IHRAR) and the publication of their 580-
page report focused on how to fulfil the page 48 
commitment made in the Conservative Party’s 2019 
Manifesto to update the HRA. While there are some 
questionable suggestions laid out in the final IHRAR 
report, it does offer some serious and considered 
recommendations (such as those aimed at increasing 
human rights education in schools and universities) and 
offers no justification for the extent of the government’s 
proposed measures. Indeed, the IHRAR’s overall 
conclusion is that the HRA is working well. However, 
the government consultation ignores specific 
recommendations of the IHRAR report, seeks views on 
proposals explicitly rejected by the IHRAR, and vastly 
expands the IHRAR’s original terms of reference. In this 
context, it is arguable that the original IHRAR exercise 
was intended as a mere formality ahead of the 
government’s preordained vision of the human rights 
framework that it wishes to enforce.  

It is also worth noting that the government proposals do 
not invite views on whether the HRA should be 
replaced or not; it simply states that it will be replaced 

and seeks opinions on the outlined changes. Moreover, 
the proposals effectively fail to engage with the delicate 
human rights framework as it applies to the devolved 
powers of Wales, Scotland, and Northern Ireland. 

Meanwhile, it is difficult to view the government’s 
apparent “case for reform” as laid out in chapter three of 
the consultation paper as anything beyond a 
propaganda-driven and sensationalist misrepresentation 
of how human rights operate in the UK. Whilst 
disregarding the positive attributes and legacy of the 
HRA, the paper is saturated by a preoccupation with 
constructing and enforcing a moral divide between 
those deemed worthy of rights and those presented as 
undeserving. The result is an overarching attempt to 
seemingly demonise rights obligations that maintain a 
check on unfettered government power and overreach. 
Indeed, much of the government’s rhetoric centres on 
the inconvenience of political opposition (such as 
protests) and the current obstacles to enforcing 
deportations – following the long-established political 
narrative of supposed ‘activist, do-gooder, and lefty 
lawyers’ frustrating the Home Office’s unlawful 
deportation attempts. Ultimately, the entirety of the case 
for change asserted by the government appears to hinge 
on the inconvenience of current safeguards that prevent 
it from enacting powers without scrutiny or opposition. 

If permitted to progress, the government’s proposals 
could only result in human rights becoming a subjective 
concept, with those considered entitled to them being 
dictated by the political whims of the moment – a 
situation which will inevitably see the disproportionate 
erosion of rights for ‘undesirable’ groups who are often 
the most vulnerable in society and who are already 
frequently at a disadvantage when it comes to enforcing 
their rights. 

Concerningly, government proposals to replace the HRA 
are not the only way in which it seems to be attempting 
to expand its own powers while obfuscating 
accountability and removing scrutiny, safeguards, and 
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opposition to its use of power. At the time of writing, 
Parliament is currently considering: 

• The Police, Crime, Sentencing, and Courts Bill, which 
will severely obstruct the right to protest as a valuable 
tool of democratic engagement. 

• The Elections Bill, which will enforce voter ID 
requirements that will restrict the abilities of many to 
vote, as well as enforcing changes upon the Electoral 
Commission that will increase government control. 

• The Nationality and Borders Bill, which ignores the 
UK’s international obligations, will increase the 
challenges facing the most vulnerable (such as 
survivors of domestic and gender-based violence) from 
accessing protection, and expands the government’s 
power to unilaterally strip people of citizenship 
without notice. 

• The Judicial Review and Courts Bill, which will 
remove the ability of vulnerable people to challenge 
unlawful decisions by the government. 

In other words, the proposed BoR is but 
another mechanism that the Government 
is currently employing in an attempt to 
increase its unrestrained power and avoid 
accountabil i ty. For the sake of a 
functioning democracy, it is thus essential 
that government plans to replace the HRA 
with a BoR are resisted and that the HRA 
is protected in its current form. 



Q1: Both draft clauses found after paragraph 4 of 
Appendix 2 are unnecessary and will serve only 
to increase the likelihood of cases ultimately 

being directed to the ECtHR. As such, while the HRA was 
specifically intended to bring rights home, the proposals 
for a BoR will increase the public reliance on the ECtHR 
to achieve justice. Instead, Section 2 should be retained as 
it is currently formulated. 

Q2: In light of the protections currently afforded by 
Article 6 of the HRA, the suggestion of 
inclusion of trial by jury as a qualified right in a 

BoR will be unlikely to result in any meaningful increase 
in practical protections and offers no recognition of the 
current legal traditions in the devolved powers. If the 
government has a serious intention of strengthening the 
right to a fair trial, it will first address the serious strains to 
the justice system as a result of underfunding, neglect, and 
political malice in recent years. 

Q4: Once again, while superficially appearing to 
expand protections, the government proposals 
to amend Section 12 will actually reduce the 

protections of ordinary people – a severe threat to Article 
8 rights, as well as the potential for untold costs to 
personal, physical, and mental safety of individuals and 
families who could find themselves subject to traumatising 
and intrusive press practices, resulting in a violation of 
their privacy without adequate recourse. The Government 
offers no evidence to support this proposal and there are 
robust court processes already in place to ensure that the 
open justice principle is protected, with these powers 
applied in accordance with a careful balancing of 
individual rights vs the freedom of speech. Consequently, 
this is an unnecessary change to the carefully calibrated 
protections already provided by the HRA. 

Q5: The government’s proposed changes to Article 
10 are unnecessary in light of the careful 
calibration of rights considerations that are 

currently afforded by the HRA. Any changes along the 
lines of those proposed would allow political interference 
and the potential to undermine legitimate political 
opposition, which on reading the consultation paper 
could be argued to be the very motivation for the changes 
proposed. 

Qs8,9,&10: There is no necessity to 
introduce a permission 
stage within human rights 

law and the proposals to do so rest on an unevidenced, 
erroneous, and emotive narrative framing platforming 
‘ungenuine’ and ‘trivial’ cases brought by ‘undeserving’ 
claimants – a framing that should be roundly rejected. 
Section 7 of the HRA and existing legal traditions provide 
adequate legal tests to ensure the veracity of cases brought 
before the court. Any changes would likely increase the 



barriers to accessing justice and the number of cases 
being sent to the ECtHR. Instead, government attempts 
to “reduce the number of human rights-based claims 
being made overall” should focus on proactively 
tackling the conditions that facilitate abuses, not the 
ability of victims to bring claims. 

Q11: Positive obligation provisions under the 
HRA are operating effectively and the 
government has produced no evidence to 

the contrary, with this issue remaining unexplored by 
the IHRAR. Changes to the current system are thus 
unnecessary and contradict the state’s responsibility to 
keep its citizens safe by removing vital safeguarding 
tools currently used by frontline services. If the 
government is concerned with uncertainty surrounding 
these obligations, it should instead consider initiatives to 
better train and support public service providers. 

Qs12,13,&14: T h e 
g o v e r n m e n t ’s 
implication that 

Section 3 removes power from Parliament is unfounded 
and without corroborating evidence. As stated by the 
IHRAR, the problem can be found in the “damaging 
perceptions” surrounding the HRA; a situation that can 
be rectified through enhancing the role and resources of 
the JCHR through parliamentary process rather than the 
HRA. Consequently, changes to Section 3 are 
unnecessary and both proposed options for reform 
should be rejected as they would weaken the ability for 
courts to interpret legislation in a manner that is 
compatible with human rights, as well as the 
requirement for lawmakers to properly consider the 
UK’s human rights obligations when drafting legislation. 

Q15: Ultimately, the suggestion to introduce 
DOIs in relation to secondary legislation 
will only increase the unilateral power of 

the government and its ministers. Considering the 
reduced democratic review process applied to 
secondary legislation, the ability to strike down 
secondary legislation that is incompatible with human 
rights is an important safeguard to protect both the 
public, and the sovereignty of the UK Parliament. 

Q18: Section 19 is an integral tool to ensure 
transparency and proper consideration of 
human rights requirements when drafting 

and passing legislation. As concluded by the IHRAR, 
changes to Section 19 are unnecessary and would 
deprive law-making of the benefits that the requirement 
to declare compatibility with human rights brings to 
government and parliament practice. 

Q19: The HRA is working effectively across the 
devolved powers through providing a 
framework that respects the individual 

circumstances, legal systems, and context of each 
nation. Any changes will disrupt a delicate balance 
within the devolved nations’ administration and fuel 
resentment amongst local communities who have a 
vested interest in progressive approaches to human 
rights that are directly contrary to the approach of the 
government’s proposals. Therefore, maintaining the HRA 
in its current form is the only reliable method of 
reflecting the different interests, histories, and legal 
traditions of all parts of the UK.  

Q20&21: Any tampering with the 
definition of public authorities 
or the responsibilities 

encompassed by Section 6 of the HRA is unnecessary 
and could severely limit people’s access to remedies for 
human rights breaches, while simultaneously releasing 
public authorities from obligations to act compatibly 
with human rights. At the same time, the Equality Act 
2010 uses the same definition of public functions in 
expounding its Public Sector Equality Duty. Therefore, 
any changes to Section 6 of the HRA will automatically 
impact other pieces of legislation that cross-reference 
this definition. 

Q23: While seemingly framed around 
protecting parliamentary authority, the 
‘guidance’ offered by proposed changes to 

the principle of proportionality amounts to nothing 
more than political interference with the independence 
of judicial decision making and ability to apply case 
law. There is no evidence of problems under the current 
HRA framework and changes are unnecessary. Both 
options provided would result in a diminishing of 
people’s rights as courts would not be able to properly 
balance the competing considerations of each case. 

Q24: Again relying on a lack of evidence, the 
government proposals to prevent the 
courts and the current human rights 

framework from acting as a safeguard against unlawful 
deportations should be roundly rejected, especially 
considering the divisive nature of the proposals that 
suggest some groups of people to be undeserving of 
human rights protection – ultimately undermining the 
universality of human rights. The narrative presented 
reduces the fundamental need for all people to have the 
ability to protect their rights to the unacceptable 
‘frustrating’ of deportations, which is a shamefully 
disingenuous depiction.  

Q25: The government proposal’s framing of 
human rights protections as 
“impediments” and misrepresenting 

asylum seekers as “illegal” fits into a longstanding 
government hostility to the protections currently 
afforded to vulnerable people – a hostility that is 
exemplified by the Nationality and Borders Bill. Any 



changes to the existing framework would either reduce 
the rights protection for everyone in society or 
unequally exclude asylum seekers and migrants from 
human rights protections – thereby undermining 
principles of universality and actively fomenting 
structural discrimination. 

Q26: The inherent objective of proposals 
interfering with the current damages 
framework is to limit the consequences 

incurred by a court ruling against any public authority, 
including the government itself. Once again, it falls into 
a pattern of governmental attempts to reduce 
accountability and, if progressed, will reduce the 
safeguards in place acting as a deterrent to public 
authorities from acting in ways that are incompatible 
with human rights and limit the mechanisms available to 
ensure that victims of human rights breaches have 
access to effective remedies (Article 13).  

Q27: The government’s suggestion to make 
courts consider a claimant’s past 
behaviour when making damages 

decisions is deeply alarming and inconsistent with the 
principle of universal entitlement that is embedded 
within human rights law. Once more, the government is 
suggesting a framework wherein certain groups are 
excluded from equal protections as they are somehow 
less deserving. This proposal should be wholeheartedly 
rejected. 

Q29: This consultation paper and 
the government proposals 
contained within it should 

be rejected in its entirety. The language, 
framing, and nature of the proposals are 
d iv i s i ve , c o n f u s e d , i l l - e v i d e n c e , 
contradictory to the fundamental spirit of 
human rights, and will have untold 
c o n s e q u e n c e s f o r d e v o l v e d 
administrations. Ultimately, if pursued, the 
BoR would undermine the universality of 
human rights, weaken protections for the 
public, remove vital safeguards designed 
to hold the government to account, and 
exclude people from accessing remedies 
to human rights breaches. The only way to 
mitigate against these consequences is to 
withdraw the proposals for a BoR and 
prevent it from becoming law. 



Like much of the consultation paper, the wording of 
this question appears very misleading. It seems to 
imply that the HRA currently restricts the ability of 

courts to draw upon a wide range of law. In fact, courts 
can and do draw on a wide range of law, with the HRA 
providing ECtHR case law as an additional source of 
guidance, meaning that rather than broadening the 
range of law to be taken into account, the government is 
actually suggesting limiting the range of sources. 

It is important to recognise that Section 2 of the HRA as 
it currently stands requires UK courts to “take into 
account” any decision of the ECtHR but they are not 
bound by this case law. Indeed, the HRA was 
intentionally drafted with very careful wording precisely 
aimed at retaining the independence of UK courts. 
However, Section 2 has often been misrepresented by 
detractors of the HRA to imply that UK courts are under 
undue foreign influence from Europe. In reality, UK 
courts have a broad scope of discretionary power when 
considering ECtHR rulings and this relationship has 
benefitted UK jurisprudence by facilitating constructive 
dialogue on how rights should be applied through 
examining the nuance of cases from 47 countries. As 
but one example, this is a tradition that is particularly 
useful regarding precedent setting cases in the context 
of an ever-developing data and technology environment 
where previously unseen issues arise and require careful 
consideration. At the same time, while considering 
previous cases, UK courts are able to maintain an 
emphasis on the UK’s own unique laws, tradition, and 
culture. 

This was an issue of significant interest of the IHRAR, 
which concluded that the relationship between the 

ECtHR and domestic courts was a fruitful one, but that it 
would be helpful to introduce a minor amendment to 
clarify the order in which courts should prioritise the 
consideration of differing legal frameworks (ie. UK 
legislation and common law, before the judgements of 
the ECtHR). Going far beyond the IHRAR, rather than 
introducing an amendment to Section 2, the 
government’s proposals include a completely new and 
unnecessary clause. Moreover, the clauses suggested by 
the government both narrow the courts’ ability to 
interpret how rights should be applied by removing the 
requirement to consider case law from the ECtHR. 
Considering the UK government has already signalled its 
commitment to remaining party to the ECHR, these new 
clauses can only result in the likelihood of more cases 
being referred to the ECtHR as they ultimately diminish 
UK courts’ abilities to apply convention rights and, in 
the case of option one, actively decouple the rights in 
the proposed BoR from convention rights. This will 
inevitably create a situation wherein the most 
vulnerable are disproportionately excluded from justice 
as the time and costs required to bring a case to the 
ECtHR are prohibitively expensive.  

Both draft clauses found after paragraph 4 of 
Appendix 2 are unnecessary and will serve 
only to increase the likelihood of cases 
ultimately being directed to the ECtHR. As 
such, while the HRA was specifically intended 
to bring rights home, the proposals for a BoR 
will increase the public reliance on the ECtHR 
to achieve justice. Instead, Section 2 should 
be retained as it is currently formulated. 



The government proposals suggest the inclusion of a 
right to trial by jury on the basis that it is an 
important UK legal tradition. However, Article 6 of 

the HRA already protects the right to a fair trial which 
encompasses a broad range of safeguards, including the 
right to representation, an interpreter, impartiality, the 
assumption of innocence, and a vast array of other 
conditions. Moreover, the broad wording of Article 6 
supports the application of legal traditions as they operate 
across the devolved powers, with trial by jury playing a 
different role in the Scottish legal system, for example. 

Consequently, this is one of the few suggestions presented 
by the government that does, when taken at face value, 
appear to expand protections. However, when understood 
in the context of the protections already available and the 
operation of justice across the devolved administrations, 
the proposal seems without substance, evidence, or 
necessity, as it would add little of value in practice. It 
could, therefore, be argued that the inclusion of this 
suggestion serves primarily as a symbolic veneer to 
distract from the overarching weakening of protections 
that the overarching proposals embody. 

If the government has genuine concerns about protecting 
the right to a fair trial, it would be wise to first consider 
issues such as court closures, devastating financial cuts to 
the justice system, and the slashing of legal aid budgets 
that have severely hampered ordinary citizens’ access to 
justice, as well as ongoing political attacks on the 
judiciary that have undermined public confidence in the 
justice system. 

Moreover, the government’s caveat of trial by jury being a 
‘qualified’ right and the absence of a draft clause leaves 
further space for concern. Especially when considered in 
the context of extensive court backlogs, a stretched 
professional workforce, and chronic underfunding, a 
qualified right without visibility of how it might operate 
provides a potential avenue for government interference 
with the protections for a fair trial that currently exist. 

In light of the protections currently afforded by 
Article 6 of the HRA, the suggestion of 
inclusion of trial by jury as a qualified right in a 
BoR will be unlikely to result in any meaningful 
increase in practical protections and offers no 
recognition of the current legal traditions in the 
devolved powers. If the government has a 
serious intention of strengthening the right to a 
fair trial, it will first address the serious strains 
to the jus t ice sys tem as a resu l t o f 
underfunding, neglect, and political malice in 
recent years.



In posing this question, the suggestion is that there 
currently exists a problem of people being able to 
muzzle the free speech of the press through 

injunctions and, therefore, there needs to be a reduction 
in the range of reasons that people can apply for such 
an injunction. As the IHRAR did not investigate this 
issue, it is unclear where the government is sourcing its 
evidence to support the notion that there is a problem in 
this area. As the HRA has extensive provisions ensuring 
that domestic courts consider the freedom of expression 
(protected by Article 10 and Section 12 of the HRA) and 
balance it with other rights, it would be interesting to 
see the information upon which the government bases 
its assumption that the current system is not working 
effectively. 

In reality, “interference with the press” under the current 
framework is very limited, with injunctions, anonymity 
orders, and other relief mechanisms being awarded only 
in very rare cases where they are a proportionate means 
to protect someone’s rights. There are already robust 
processes in place to ensure that the open justice 
principle is devotedly protected and that these powers 
are used with great sensitivity to the balance of 
individual rights vs freedom of speech. For example, 
when it comes to interim injunctions (those that apply 
only for a limited period of time sufficient to secure 
overarching justice), there are vigorous court procedures 
ensuring that such decisions are regularly reviewed and 
discharged when the compelling reasons for their 
existence are no longer relevant.  It is in this way that 
common law actively protects public interest expression 
and other forms of press speech from the heavy-handed 
application of any relief mechanisms.  

At the same time, there is no recognition within the 
consultation paper of the incredibly high threshold that 
a claimant must reach to be awarded relief, nor does it 
recognise the value of such mechanisms in acting as a 

deterrent to publishers and preventing them from 
engaging in intrusive practices. This is especially 
important as these protections are designed not only to 
prevent trauma to the claimant but also their families 
and especially children who may face emotional and 
physical damages as a consequence of intrusive press 
practices. 

Once again, while superficially appearing 
to expand protections, the government 
proposals to amend Section 12 will 
actually reduce the protections of 
ordinary people – a severe threat to 
Article 8 rights, as well as the potential for 
untold costs to personal, physical, and 
mental safety of individuals and families 
who could find themselves subject to 
traumatising and intrusive press practices, 
resulting in a violation of their privacy 
w i t h o u t a d e q u a t e r e c o u r s e . Th e 
Government offers no evidence to support 
this proposal and there are robust court 
processes already in place to ensure that 
the open justice principle is protected, 
with these powers applied in accordance 
with a careful balancing of individual 
r ights vs the freedom of speech. 
Consequently, this is an unnecessary 
change to the carefully calibrated 
protections already provided by the HRA.



There seems to be an element of confusion in the 
government’s proposals and accompanying 
questions. The freedom of expression is identified 

within the consultation paper as a problematic right, 
particularly when it relates to providing a “lawful excuse” 
for “deliberate physically obstructive conduct”  relating to 
protesting. Yet, is also identified as a right that needs 
strengthening in relation to the press. This appears to be 
another example wherein the government seeks to present 
some people as deserving and others as undeserving of 
full rights protections. Particularly when taken in 
combination with the clampdown on protest found in the 
Police, Crime, Sentencing, and Courts Bill, it is arguable 
that this is also another example of attempts to restrict 
political opposition and accountability. 

The protections afforded by the HRA already provide 
enhanced protection for the freedom of expression and a 
clear process for ensuring that any restriction is lawful, 
necessary, and proportionate to achieving a legitimate 
aim, such as protecting national security, preventing 
disorder, and protecting the rights of others. The 
government suggestions seem to aim to put greater power 
in the hands of Parliament to dictate the grounds upon 
which freedom of expression may be limited. Considering 
the government majority in Parliament, were the 
government in a position to enforce specific guidelines 
regarding the acceptable circumstances for the limiting of 
freedom of expression, it would constitute an urgent threat 
to our functioning democracy, especially in light of the 
government’s repeated attacks on protest and political 
opposition. It would also remove the courts’ ability to 
undertake a full analysis of the facts on a case-by-case 
basis and balance competing rights in the nuanced 
manner that is currently facilitated by the HRA. 

The government’s proposed changes to 
Article 10 are unnecessary in light of the 
careful calibration of rights considerations 
that are currently afforded by the HRA. Any 
changes along the lines of those proposed 
would allow political interference and the 
potential to undermine legitimate political 
oppos i t ion , which on read ing the 
consultation paper could be argued to be 
the very motivation for the changes 
proposed.





Section 7 of the HRA already requires that a person 
demonstrate that they are directly affected by an 
actual or threatened human rights breach. 

Meanwhile, all legal cases require and admissibility 
stage to test the legal merits of the case. Furthermore, 
there is once again a lack of any acknowledgement of 
how this proposal would interfere with devolved areas, 
for example the permission stage already present in 
Scots Law. 

Ultimately, all that this proposed permission stage 
would achieve is enhancing the difficulty for ordinary 
people to access justice and hold public bodies to 
account. Indeed, it would increase the burden to prove 
“significant disadvantage”, perhaps even before an 
individual has had access to legal advice, and would 
disproportionately impact those already facing barriers 
to accessing justice (for example, those with limited 
financial means, survivors of domestic violence, and 
trafficking victims). There is no other area of law where 
the threshold to bring a claim is this high. Meanwhile, 
there is no clarity on how “significant disadvantage” is 
to be defined. In any case, the notion that a breach must 
result in significant disadvantage obfuscates the fact that 
all human rights abuses are unequivocally intolerable. 
Such a change could also result in more cases being 
directed to the ECtHR in pursuit of Article 13 (the right 
to an effective remedy), but as stated previously, this will 
continue to disproportionately exclude many vulnerable 
people from justice due to the time and costs required. 

It seems counter-intuitive that the solution to the 
government’s aim to “reduce the number of human 
rights-based claims being made overall” would rest 
upon making it more difficult for claimants to access 
justice, when a more fruitful solution would be to 
enhance the prioritisation of human rights protection 
and eliminating violations and breaches of these rights 
across public service delivery and governance. 

Moreover, this proposal is an example of the 
government’s pointedly hostile approach to human 
rights throughout the consultation paper and their 
attempt to introduce a binary framing of human rights 
abuses as ‘genuine’ or ‘not genuine’. This is combined 
with the divisive framing of the ‘deserving’ vs the 
‘undeserving’. While this is not an area examined by the 
IHRAR and there is no concrete evidence provided that 
there are problems in this area, the anecdotal examples 
used in the consultation paper to illustrate ‘trivial’ 
claims are largely related to prisoners or criminals. It is 
disingenuous to rely on this emotive framing of the 
‘undeserving’ while failing to acknowledge both the 
universality of human rights and the fact that the current 
system actively protects the whole of society, meaning 
that the proposed changes would not just reduce access 
to justice for the ‘undeserving’, but for everyone, and 
especially the most vulnerable. 

The concept of a ‘trivial’ human rights breach and an 
‘undeserving’ claimant is, in itself, a misnomer. All 
human rights abuses are unacceptable and should be 
resisted, regardless of the actions or social acceptability 
of the claimant. Indeed, that is the fundamental 
principle upon which human rights are built – the 
universality of entitlement. 

There is no necessity to introduce a 
permission stage within human rights law 
and the proposals to do so rest on an 
unevidenced, erroneous, and emotive 
narrative framing platforming ‘ungenuine’ 
and ‘trivial’ cases brought by ‘undeserving’ 
claimants – a framing that should be 
roundly rejected. Section 7 of the HRA 
and existing legal traditions provide 
adequate legal tests to ensure the veracity 
of cases brought before the court. Any 
changes would likely increase the barriers 
to accessing justice and the number of 
cases being sent to the ECtHR. Instead, 
government attempts to “reduce the 
number of human rights-based claims 
being made overall” should focus on 
proactively tackling the conditions that 
facilitate abuses, not the ability of victims 
to bring claims. 



The overarching aim within this question is to make 
changes to remove the obligation of public 
authorities to proactively protect human rights. The 

HRA provides vital provisions in this regard that move far 
beyond common law to protect the most vulnerable in 
society and provide vital tools for frontline services to take 
action, for example, placing a requirement on police and 
other public bodies to take action when they know that a 
person’s life is at immediate and serious risk (such as a 
domestic abuse victim or a neglected child). Similarly, if 
environmental issues threaten the health of local 
communities, relevant public authorities have the 
responsibility of investigating and taking steps to mitigate 
the threat. Positive obligations also allow bereaved 
families or those who have been failed by public services 
to seek justice. Perhaps most famously, this provision led 
to justice for victims of John Worboys after the police 
failed to protect their human rights and those of his future 
victims. 

Far from being ‘imposed’, obstructive, and contrary to 
public service provision, these positive obligations are 
instrumental to public services’ abilities to safeguard those 
that rely upon them. Both UK courts and the ECtHR 
recognise the limited resources and competing objectives 
and responsibilities of public service providers in trying to 
fulfil these positive obligations. Meanwhile, there has to 
be evidence of serious failures before a breach can be 
established. 

Furthermore, the only anecdotal evidence that the 
government offers is once again built upon the divisive 
example of how positive obligations protect “serious 
criminals” in the Osman case, seemingly to the detriment 
of public service providers and others that rely on them. 
However, the neglect of examining the benefit of these 
provisions for the wider public (including protecting 
children, survivors of domestic abuse, and victims of 
trafficking, as well as allowing bereaved families to seek 
justice for loved ones) is notably absent. Again, the 
attempt to present a narrative centred on the unpopular 
and undeserving by a government tasked with protecting 
everyone under its jurisdiction offers a serious threat to 
social stability and principles of justice. 

Positive obligation provisions under the HRA are 
operating effectively and the government has 
produced no evidence to the contrary, with this 
issue remaining unexplored by the IHRAR. Changes 
to the current system are thus unnecessary and 
contradict the state’s responsibility to keep its 
citizens safe by removing vital safeguarding tools 
currently used by frontline services. If the 
government is concerned with uncertainty 
surrounding these obligations, it should instead 
consider initiatives to better train and support 
public service providers.

https://www.theguardian.com/uk-news/2018/feb/21/john-worboys-victims-win-human-rights-case-against-police




Section 3 of the HRA is a fundamental provision that 
ensures that UK legislation complies with our 
human rights duties. It works on the assumption 

that, unless Parliament has explicitly stated otherwise, it 
intends all its legislation to be compliant with human 
rights law and, therefore, legislation should be 
interpreted through this assumption unless to do so 
would stretch the meaning of the legislation to the point 
that it contradicts its original intention. Both of the 
proposals set out by the government in question 12 
either significantly weaken the assumption of 
compatibility with human rights requirements or remove 
it entirely. 

The drafting of the HRA is very deliberate in ensuring 
that Parliament has ultimate control over the meaning of 
legislation, and it is for this reason that Parliament 
retains the ability to declare that it wishes to exempt a 
piece of legislation from our human rights obligations. 
Courts do not have the power to amend or disapply any 
primary legislation that contradicts human rights 
requirements; they may only issue a declaration of 
incompatibility (DOI), after which it is for Parliament to 
decide whether or not the law in question should be 
changed. There is no evidence that judges are routinely 
expanding legislative language to frustrate the will of 
Parliament. The ultimate control that Parliament has over 
legislation and concern surrounding the impact of 
changing Section 3 on devolved administrations and the 
Northern Ireland Peace Agreement were amongst the 
reasons that the IHRAR gave for rejecting proposals to 
repeal or amend Section 3, concluding that there was 
no evidence that it is being misused by courts. Despite 
acknowledging this recommendation and stating that it 
is “minded to agree”, the only options the government 
then offers is to repeal or to repeal and replace. 

The IHRAR did note that “any damaging perceptions as 
to the operation of section 3 are best dispelled by 
increased data as to its usage; and that, as a matter both 
of perception and reality, Parliament could and should 
take a more robust role in rights protection, a role which 
could sensibly be reinforced via an enhanced role for 
the JCHR.” As such, it is the “damaging perceptions” 
that are in need of addressing, not the reality of the 
operation of the HRA itself. If additional scrutiny is 
required, it can be achieved through parliamentary 
process in expanding the standing orders and resources 
of the JCHR. It does not require changes to the HRA.  

Moreover, greater data collection when conducted 
independently is a laudable aim, but it is surprising that 
such a database does not already exist in light of the 
government’s assertion that there are problems 
substantial enough to warrant such a departure from the 
current structure. Considering the failure to provide 
evidence to corroborate this claim, one must question 
the basis upon which the government is making such 
proposals. 

The government’s implication that Section 
3 removes power from Parliament is 
unfounded and without corroborating 
evidence. As stated by the IHRAR, the 
problem can be found in the “damaging 
perceptions” surrounding the HRA; a 
situation that can be rectified through 
enhancing the role and resources of the 
JCHR through parliamentary process 
rather than the HRA. Consequently, 
changes to Section 3 are unnecessary and 
both proposed options for reform should 
be rejected as they would weaken the 
ability for courts to interpret legislation in 
a manner that is compatible with human 
rights, as well as the requirement for 
lawmakers to properly consider the UK’s 
human rights obligations when drafting 
legislation.

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1040525/ihrar-final-report.pdf


The phrasing of this question is remarkably misleading as it 
suggests a positive expansion of court powers in approaching 
legislation that contravenes human rights. However, the 

government proposals actually reduce this power by simultaneously 
depriving courts of the ability to strike down incompatible 
secondary legislation. 

Unlike primary legislation, for which courts can only issue a DOI if 
found incompatible with human rights, courts do have the ability to 
disapply or strike down secondary legislation as it has been made 
by government ministers or devolved assemblies and not by the UK 
Parliament. The reason for this is that the UK Parliament has not 
authorised other individuals or bodies to pass legislation that 
contravenes human rights – this is an ability reserved for the UK 
Parliament should it wish to apply an exemption. Meanwhile, the 
ECHR is embedded into devolved settlements, meaning legislation 
passed by devolved authorities must comply with convention rights. 

So, while the government frequently uses the principle of 
parliamentary sovereignty in its arguments in favour of removing 
courts’ powers to disapply secondary legislation that is 
incompatible with human rights, the ability for courts to strike down 
secondary legislation explicitly protects the sovereignty of the UK 
Parliament and prevents individual ministers from enacting laws that 
Parliament has not expressed a desire to exempt from human rights 
obligations.  

Furthermore, the HRA is itself an Act of Parliament, and, therefore, a 
piece of primary legislation. As with any piece of primary 
legislation, secondary legislation becomes unlawful if it stands in 
contradiction, thus becoming of no effect. Therefore, courts have no 
choice but to give the HRA precedent over any secondary 
legislation that is incompatible. However, even if secondary 
legislation is struck down, the government retains the ability to 
enact a remedial order under Section 10 to introduce new 
legislation that meets their policy aims but with fresh consideration 
for human rights. 

The IHRAR itself rejected the proposal to introduce DOIs for 
secondary legislation on the further grounds that it would disrupt 
devolved arrangements and that quashing orders are an important 
safeguard as secondary legislation is subject to significantly reduced 
parliamentary scrutiny. 

Furthermore, the government proposals seem to exclude devolved 
legislation from this new arrangement, meaning that courts could 
continue to strike down legislation made by devolved parliaments 
and assemblies, but not government ministers. Once again, this 
appears to be a mechanism designed to enhance the government’s 
power and reduce accountability, placing it above the UK’s 
commitment to human rights as decreed by Parliament and avoiding 
the reputational damage and political costs of publicly and openly 
pursuing laws that violate human rights. 

Ultimately, the suggestion to introduce DOIs in relation to 
secondary legislation will only increase the unilateral power of the 
government and its ministers. Considering the reduced democratic 
review process applied to secondary legislation, the ability to 
strike down secondary legislation that is incompatible with human 
rights is an important safeguard to protect both the public, and the 
sovereignty of the UK Parliament. 



Section 19 requires any minister proposing a bill in 
Parliament to make a declaration of its compatibility 
with the UK’s human rights obligations. If the bill 

does not comply with human rights, Parliament can 
consider and pass the bill nonetheless, but with the 
knowledge that it is not compatible. In this way, Section 
19 is an important tool for transparency.  

The government argues that this requirement disrupts the 
ability to develop “innovative policies”. However, beyond 
the political discomfort of publicly acknowledging that a 
bill being pursued does not comply with human rights, it 
is unclear how the government could find this procedural 
requirement of making such a statement problematic, 
unless of course the government’s aspiration to innovative 
policies explicitly relies on violating human rights. If the 
true question is whether UK legislation should continue to 
be required to be compatible with human rights because 
to do so frustrates “innovative policies”, this seems to be a 
somewhat irrelevant consideration as long as the UK 
remains party to the ECHR. 

Section 19 is an integral tool to ensure 
transparency and proper consideration of 
human rights requirements when drafting 
and passing legislation. As concluded by the 
IHRAR, changes to Section 19 are 
unnecessary and would deprive law-making 
of the benefits that the requirement to 
declare compatibility with human rights 
brings to government and parliament 
practice.



The overall consultation paper provides remarkably 
little recognition of how the proposals will impact 
the devolved powers, with each devolved nation 

having its own legislative body and, in the case of 
Scotland and Northern Ireland, its own legal system. 
Devolution arrangements are carefully intertwined with 
the HRA, and each devolution settlement is explicit in 
their requirement that laws passed by the devolved 
parliaments and assemblies must comply with the 
ECHR. Consequently, any changes to the HRA will 
necessarily have significant impacts on the devolved 
powers.  

Much of the framing of the consultation paper relies 
exclusively on the English legal system, with little regard 
for the distinct legal systems in Scotland and Northern 
Ireland and an absence of recognition of how proposed 
changes are to operate procedurally. At the same time, 
the attempt to reduce the wide-ranging consequences of 
such changes into a single question is, unfortunately, a 
further indication of a deficit of understanding and 
consideration across the whole government approach 
regarding how the HRA operates in the devolved 
nations and the implications that changes will have for 
devolution. Indeed, the government has offered no clear 
outline of the practical considerations involved in 
replacing the HRA, whether that be questions of process 
in achieving legislative consent from the Scottish 
Parliament, or the consequences to the existing bill of 
rights process embedded in the Northern Ireland peace 
process, to name but two examples. At the same time, 
the Good Friday Agreement is an international treaty, 
meaning that the UK’s international obligations and 
reputation as a leader in human rights protection is also 
at stake. 

Moreover, statements made by the Scottish and Welsh 
governments, as well as the Chief Commissioner of the 
Northern Ireland Human Rights Commission, have 
condemned the UK government’s lack of consultation 

with the devolved powers and highlighted the 
undesirability of plans to reform the HRA as an 
“ideologically motivated attack on freedoms and 
liberties”. Such statements are demonstrative of public 
opinion and the appetite of these nations for a robust 
human rights culture that the current government 
proposals seek to undermine. Consequently, the 
government would be wise to fully consider the feelings 
of people living under devolution if it is to negotiate 
consent or else force a new human rights framework 
upon them. Indeed, it would be irresponsible to ignore 
issues of the Northern Ireland peace process and calls 
for independence in Scotland that will be inevitably tied 
to any changes in human rights. 

The HRA is working effectively across the 
devolved powers through providing a 
framework that respects the individual 
circumstances, legal systems, and context 
of each nation. Any changes will disrupt a 
delicate balance within the devolved 
na t ions ’ admin i s t ra t ion and fue l 
resentment amongst local communities 
who have a vested interest in progressive 
approaches to human rights that are 
directly contrary to the approach of the 
government’s proposals. Therefore, 
maintaining the HRA in its current form is 
the only reliable method of reflecting the 
different interests, histories, and legal 
traditions of all parts of the UK.  

https://www.gov.scot/news/joint-statement-on-human-rights-act-reform/#:~:text=Devolved%20nations%20criticise%20'unwelcome%20and,attack%20on%20freedoms%20and%20liberties%E2%80%9D.
https://nihrc.org/news/detail/ni-human-rights-chief-commissioner-responds-to-proposed-replacement-of-the-human-rights-act
https://nihrc.org/news/detail/ni-human-rights-chief-commissioner-responds-to-proposed-replacement-of-the-human-rights-act
https://nihrc.org/news/detail/ni-human-rights-chief-commissioner-responds-to-proposed-replacement-of-the-human-rights-act




The IHRAR did not identify any problems relating 
to Section 6 of the HRA and its report points to 
public bodies as an important component to the 

protective framework of the HRA. The government’s case 
for adjusting the definition of public authorities is 
unclear and seems to rest upon one case study wherein 
the department overseeing and proposing reforms to the 
HRA, the Ministry of Justice, was found not to have 
taken appropriate steps to ensure that a private company 
was not breaching human rights under their government 
contract to provide accommodation to asylum seekers. 
As the definition provided by Section 6 includes bodies 
(such as private companies) that perform public 
functions (which this company was undertaking in the 
case study given), it is difficult to see the source of any 
confusion in this case. At the same time, courts make 
assessments on a case-by-case basis as to whether 
individual bodies are performing state functions, or 
simply being employed by the state (for example the 
company in this case study was clearly performing a 
public function, while a privately owned cleaning 
company contracted to clean council offices is not). 

Therefore, if there is a lack of clarity, perhaps this is an 
issue of training and supporting companies undertaking 
public contacts so that there is adequate knowledge and 
transparency of the responsibilities that they are 
undertaking.  

However, given the emphasis on the case study 
provided as evidence of apparent confusion, the 
implication could be an attempt to narrow the definition 
to exclude private companies performing public services 
when operating under government contracts. Certainly, 
the consultation paper repeatedly highlights the 
government’s desire to limit the situations in which 
public authorities have an obligation to uphold human 
rights. Again, the reasoning given by the government is 
presented without any evidence and cited as the 
apparent confusion amongst public bodies regarding 
their duties – something to be rectified by greater 
training and support, rather than removing human rights 
protections altogether. Any confusion surrounding these 
obligations can once more be traced back to the 
“damaging perceptions” of the HRA that are a result of 
many years of political and media misinformation and 
attacks, for which the government should itself take its 
own share of responsibility and seek to address. 

Any tampering with the definition of 
public authorities or the responsibilities 
encompassed by Section 6 of the HRA is 
unnecessary and could severely limit 
people’s access to remedies for human 
rights breaches, while simultaneously 
re leas ing publ ic authori t ies f rom 
obligations to act compatibly with human 
rights. At the same time, the Equality Act 
2010 uses the same definition of public 
functions in expounding its Public Sector 
Equality Duty. Therefore, any changes to 
Section 6 of the HRA will automatically 
impact other pieces of legislation that 
cross-reference this definition.



Proportionality is an important facet of the HRA’s 
ability to fully protect people’s rights in a nuanced 
manner. The IHRAR report did not identify any 

concerns in this area, so (as with many of the other 
‘problems’ identified in the government proposals) the 
lack of supporting evidence for the proposals makes the 
need for change unclear. At present, the HRA is working 
effectively in this regard and changes are unnecessary. 
As such, it is concerning that the government has 
already determined that changes will be made without 
consulting the public on whether these changes are 
desired. 

Any kind of blanket approach setting rules directing 
how courts may make decisions will restrict the courts’ 
ability to fully balance the intricacies of individual cases 
and potentially result in people’s rights being restricted 
more than is appropriate. Moreover, the proposals 

would result in a situation where courts would be more 
likely to be forced to find in favour of the government. 

While seemingly framed around protecting 
parliamentary authority, the ‘guidance’ 
offered by proposed changes to the principle 
of proportionality amounts to nothing more 
than pol i t ical interference with the 
independence of judicial decision making and 
ability to apply case law. There is no evidence 
of problems under the current HRA 
framework and changes are unnecessary. Both 
opt ions provided would resul t in a 
diminishing of people’s rights as courts would 
not be able to properly balance the 
competing considerations of each case.





This question is once more an example of the 
government offering solutions to an apparent 
problem that they fail to properly evidence, while 

providing options for a change that has already been 
decided, with no discussion to establish whether a 
change is even necessary. There are only anecdotal 
examples presented to support the government’s case for 
change, with one example dating back from 2009, prior 
to changes introduced by the Immigration Act 2014 
which made it more difficult to achieve successful 
appeals under Article 8 of the HRA and which would 
change the outcome of the case in question were it to 
be repeated today. Meanwhile, the other cases 
presented remain anecdotal but are offered as examples 
of widespread abuse with limited reference to the 
background nuances of the cases that resulted in the 
courts ruling against deportation; nor is there an 
examination of data demonstrating overall numbers of 
cases and the rights being relied upon. It is also worthy 
to note that the HRA already contains significant limits 
on the use of Article 8 in deportation claims and the 
ruling referenced from 2009 was addressed by changes 
to other legislation, with no need to amend the HRA 
itself. 

Furthermore, the government’s rhetoric of “a certain 
category of individual” (option 1) is fundamentally 
divisive and undermines the concept of human rights as 
universal. It again follows the government’s attempt to 
present certain groups people as less deserving of rights. 
Option 2 has the same effect by separating the meaning 
of human rights in the context of migrant rights from the 
meaning they have for the wider public. Any human 
rights framework, whether it is created through 
amendments to the HRA or its replacement with this 
proposed BoR, must be built upon a central foundation 
of human rights as universal.  

At the same time, suggestions in option 3 to remove 
avenues for appeal to prevent “courts from substituting 
their view for that of the Secretary of State” is an 
innately dangerous position with severe consequences 
for a functioning democracy reliant upon the delicate 
separation of powers and the carefully calibrated role of 
the judiciary. This would remove vital checks on 
governmental overreach and further endanger people 
from deportation based upon political considerations, 
with politically unpopular groups having their rights 
decided by political actors (i.e. the government and its 
ministers). At the same time, this proposal follows a 
pattern of attempts to weaponise people’s attempts to 
access their rights and hold the government to account. 
Indeed, the attacks on CART judicial review found in the 
Judicial Review and Courts Bill is but another example. 
However, removing people’s access to justice will only 
increase Article 13 claims (right to effective remedy) at 
the ECtHR. 

It must also be recognised that these proposals will 
further entrench structural discrimination within the 
justice and migration systems. It is well evidenced by 
multiple inquiries and investigations that police powers, 
s e n t e n c i n g , a n d d e p o r t a t i o n p o w e r s a r e 
disproportionately used against people of colour. At the 
same time, exorbitant Home Office fees and wider 
i s sues wi th in the Home Office funct ioning 
disproportionately prevent many such people who 
would otherwise be entitled from claiming British 
citizenship, leaving them subject to immigration 
powers, including detention and deportation. At the 
same time, it is such groups that are less likely to have 
the economic resources to take a claim to the ECtHR 
should they require an Article 13 remedy if options to 
appeal are removed. Therefore, particularly considering 
the suggestions to give increased supremacy to political 
decisions and reduced judicial protections, the 
government proposals would further embed structural 
forms of racial discrimination across the system.  

Again relying on a lack of evidence, the 
government proposals to prevent the 
courts and the current human rights 
framework from acting as a safeguard 
against unlawful deportations should be 
roundly rejected, especially considering 
the divisive nature of the proposals that 
suggest some groups of people to be 
undeserving of human rights protection – 
ultimately undermining the universality of 
human rights. The narrative presented 
reduces the fundamental need for all 
people to have the ability to protect their 
rights to the unacceptable ‘frustrating’ of 
deportations, which is a shamefully 
disingenuous depiction. 



The government is arguing that it is unduly restricted in 
responding to certain types of migration (particularly 
the removal of asylum seekers and people entering the 

UK on small boats in the English Channel) by its 
responsibilities under the 1951 Refugee Convention and the 
HRA. It is concerning that these suggestions emerge within 
the context of the Nationality and Borders Bill; a legislative 
proposal condemned by the United Nations High 
Commissioner for Refugees, which (at the time of writing) 
ignores the UK’s international obligations, increases the 
challenges facing the most vulnerable (such as survivors of 
domestic and gender-based violence) to access protection, 
and expands the government’s power to unilaterally strip 
people of citizenship without notice. This pattern, combined 
with the widespread demonisation of migrants, and 
describing such vital protections as “impediments”, 
demonstrates an open hostility to the protections currently 
afforded to vulnerable people and the safeguards designed to 
prevent the government from acting without restraint. 

A key right within the HRA with which the government 
engages on such matters is Article 2 (the right to life). It is a 
vital and absolute right placing a responsibility upon public 
bodies to protect and respect life for all people in the UK, 
including anyone in UK waters. As it is an absolute right, it 
becomes unlawful to fail to protect a life when they are 
known to be in immediate danger – something especially 
relevant for those crossing the Channel in small boats, as 
well as those in situations of domestic abuse or at risk of 
death caused by family members or environmental factors. 
Any limitation of this right would either reduce the rights 
protection for everyone in society (including those at risk 
due to domestic violence and other dangers), or else create a 
two-tier system wherein asylum seekers and migrants are 
entitled to a lesser degree of human rights protections – an 
eventuality which contradicts the universality of human 
rights and is inherently discriminative in excluding people 
from protection on the basis of their immigration status. 

Furthermore, the government has been repeatedly warned 
about the use of the term “illegal” in the context of this kind 
of migration, with a recent Court of Appeal ruling stating that 
someone merely attempting “to arrive at the frontiers of the 
United Kingdom in order to make a claim is not entering or 
attempting to enter the country unlawfully”. As such, the 
government’s presentation of rights obligations acting as a 
hindrance to their justified attempts to stem illegality is a 
misrepresentation. 

The government proposal’s framing of human rights 
protections as “impediments” and misrepresenting asylum 
seekers as “illegal” fits into a longstanding government 
hostility to the protections currently afforded to vulnerable 
people – a hostility that is exemplified by the Nationality 
and Borders Bill. Any changes to the existing framework 
would either reduce the rights protection for everyone in 
society or unequally exclude asylum seekers and migrants 
from human rights protections – thereby undermining 
principles of universality and actively fomenting structural 
discrimination. 

https://www.unhcr.org/uk/news/press/2021/9/614c163f4/unhcr-uk-asylum-bill-would-break-international-law-damaging-refugees-and.html
https://ilpa.org.uk/wp-content/uploads/2022/02/ILPA-Women-for-Refugee-Women-and-Others-Joint-Briefing-Clause-31.pdf
https://ilpa.org.uk/wp-content/uploads/2022/02/ILPA-Women-for-Refugee-Women-and-Others-Joint-Briefing-Clause-32.pdf
https://www.theguardian.com/politics/2022/feb/27/lords-criticise-plans-to-remove-uk-citizenship-without-warning
https://www.judiciary.uk/wp-content/uploads/2021/12/FOUR-S25-CASES-Judgment-.pdf


Like many of the suggestions made throughout the 
consultation paper, the government has again failed 
to provide evidence that there are problems within 

current system governing the awarding of damages. 
Further, it has again seemingly taken the decision to 
enact changes without investigation into the necessity of 
change.  

The provisions for holding authorities to account under 
the HRA are important mechanisms for encouraging 
public bodies, such as the government, to positively and 
proactively embed human rights considerations within 
all of their decision-making and daily operations. 
Certainly, while the government’s concern that the 
awarding of a remedy impacts a public authority’s 
ability to fulfil its mandate, this is, in fact, exactly how 
such a framework should be operating as it provides a 
positive incentive for such bodies to proactively ensure 
that they do not act in ways contrary to human rights.  

At the same time, it would be inappropriate for the 
government to set the criteria dictating how remedies 

are to be awarded in cases that may rule against itself. 
Independent courts already effectively undertake this 
delicate decision based upon the balance of the facts of 
each individual case. 

The inherent objective of proposals 
interfering with the current damages 
framework is to limit the consequences 
incurred by a court ruling against any 
public authority, including the government 
itself. Once again, it falls into a pattern of 
governmental at tempts to reduce 
accountability and, if progressed, will 
reduce the safeguards in place acting as a 
deterrent to public authorities from acting 
in ways that are incompatible with human 
rights and limit the mechanisms available 
to ensure that victims of human rights 
breaches have access to effective remedies 



Both options presented by the government for 
enforcing an obligation on courts to consider the 
past behaviour of claimants are wholly 

unacceptable. Human rights are not, and should not, be 
‘earned’ or subject to ‘good’ behaviour – this 
undermines the very foundational principle of human 
rights.  

Meanwhile, the government provides no evidence for its 
claims that people use the HRA as a vehicle through 
which to litigate for compensation. In reality, 
compensation is rarely awarded, and payments are 
considerably smaller than other forms of litigation. The 
aim of human rights law is to rectify breaches and 
provide an appropriate remedy, which is usually the 
overturning of a policy or enforcing an obligation to 
undertake a specific action. It is only in exceptional 
circumstances, such as the spycops case, where the 
extent of human rights violations are so inescapably 
shocking that large compensation sums are awarded. 

The government’s suggestion to make 
courts consider a claimant’s past 
behaviour when making damages 
decis ions is deeply alarming and 
inconsistent with the principle of universal 
entitlement that is embedded within 
human rights law. Once more, the 
government is suggesting a framework 
wherein certain groups are excluded from 
equal protections as they are somehow 
less deserving. This proposal should be 
wholeheartedly rejected. 

https://www.ipt-uk.com/docs/Remedy%20Order%2024%20Jan%202022.pdf




This consultation paper and the government 
proposals contained within it should be rejected 
in its entirety. The language, framing, and nature 

of the proposals are divisive, confused, ill-evidence, 
contradictory to the fundamental spirit of human rights, 
and will have untold consequences for devolved 
administrations. The costs of implementing the proposed 
BoR can be witnessed throughout the answers contained 
in this submission. Ultimately, if pursued, the BoR 
would undermine the universality of human rights, 
weaken protections for the public, remove vital 
safeguards designed to hold the government to account, 
and exclude people from accessing remedies to human 
rights breaches. 

While the proposals undermine HRA protections for 
everyone in socie ty, people wi th protected 
characteristics will be disproportionately impacted, 
thereby exacerbating the heightened challenges that 
they already face in accessing justice. As but a handful 
of examples taken from the answers within this 
submission: 

• Many of the proposals will force people to direct their 
claims to the ECtHR in pursuit of their Article 13 rights 
(Qs 8, 24, & 26). This will disproportionately impact 
people of colour, women, people with disabilities, and 
others who disproportionately face economic 
limitations to their ability to finance such a claim. 

• People of colour are also disproportionately impacted 
by police powers, sentencing, and deportation 
powers, as well as excessive Home Office fees and 
wider issues within the Home Office functioning that 
prevent them from claiming British citizenship, 
thereby leaving them subject to immigration powers, 
including detention and deportation. The proposals 
surrounding limiting avenues for appealing 
deportation decisions (Qs 24) will, therefore, 
disproportionately impact these groups even further. 

• The suggested changes to positive obligations (Q11) 
will also disproportionately impact women, people 
with disabilities, and elderly people who rely on the 
state to ensure their safety. 

• People of colour and other groups known to be from 
over-policed communities are also likely to be 
disproportionately impacted by proposals surrounding 
the consideration of a claimants past behaviour when 
awarding damages (Q27). 

The impacts of the proposed BoR will be devastating for 
human rights protections across the country and will 
remove any international standing that the UK has a 
leader in human rights advancement. It will also 
severely impact our functioning democracy by removing 
integral safeguards to hold the government to account 

and prevent the unfettered use of power. Therefore, the 
only way to mitigate against these consequences is to 
withdraw the proposals for a BoR and prevent it from 
becoming law. 

Thi s consu l ta t ion paper and the 
government proposals contained within it 
should be rejected in its entirety. The 
language, framing, and nature of the 
proposals are divisive, confused, ill-
e v i d e n c e , c o n t r a d i c t o r y t o t h e 
fundamental spirit of human rights, and 
will have untold consequences for 
devolved administrations. Ultimately, if 
pursued, the BoR would undermine the 
universality of human rights, weaken 
protections for the public, remove vital 
sa feguards des igned to ho ld the 
government to account, and exclude 
people from accessing remedies to human 
rights breaches. The only way to mitigate 
against these consequences is to withdraw 
the proposals for a BoR and prevent it 
from becoming law. 




